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defendant in the court below was concerned, worse than noth- 
ing, since but for the agreement evidence might have been in- 
troduced with respect to these papers which in consequence of 
it was not brought forward. 

Upon the whole case, we are of the opinion that the judgment 
of the circuit court was erroneous, and should be reversed, and 
this court will enter judgment for the plaintiff in error and his 
costs. 

Reversed. 



Shirkey et al. v. Kirby. 
Nov. 18, 1909. 

[66 S. E. 40.] 

1. Equity (§ 2*)— Jurisdiction— Trusts.— Code 1904, § 2620, author- 
izing certain fiduciaries to borrow money to erect buildings and make 
other improvements on lands of persons under disability, did not de- 
prive courts of equity of their inherent jurisdiction to authorize trus- 
tees to make loans on the trust res for the necessities of the trust, 
under the rule that subsequent enactments dealing with the same 
subject will not take away pre-existing jurisdiction of courts of equity 
unless the intention plainly appears. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 2.*] 

2. Trusts (§ 206*) — Borrowing Money— Authority to Mortgage. — 
Where testator left certain real estate in trust for his children for life, 
remainder to his grandchildren, and the property needed immediate 
repairs, equity had original jurisdiction to authorize the trustee to 
mortgage the interest of the life tenants, but not that of the remain- 
dermen, to raise money to make such repairs and to pay the collateral 
inheritance tax. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 283-292; 
Dec. Dig. § 206.*] 

Appeal from Circuit Court, Augusta County. 

Bill by Joseph C. Shirkey and others against J. L. S. Kirby, 
as trustee. Decree for defendant, and complainants appeal. Re- 
versed in part. 

Timberlake & Nelson, for appellants. 
/. M. Perry, for appellee. 

Whittle, J. The question submitted on this appeal involves 
the power of a court of equity, independently of statute, to se- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
—3 
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cure £• loan for necessary repairs and payment of a collateral 
inheritance tax on the corpus of real estate held in trust as a 
home for the joint use and benefit, support, and maintenance out 
of the proceeds, of a husband and wile and his infant children 
during the lives of the parents, with remainder in fee simple 
to the children. 

The precise terms of the trust cre'ated by the will of Davis 
A. Kayser, deceased, are as follows: "I give, devise and be- 
queath to my nephew, Joseph J. Shirkey, my farm of 252 acres 
in Augusta county, near Staunton, known as the 'Virginia Wau- 
kesia Springs,' of which land 146 acres lie on the east side of 
the county road, and 106 acres on the west side of said road 
* * * (and all the personalty thereon), in trust, for the ben- 
efit and use of his wife and children; and at the death of the 
said Joseph J. Shirkey and his wife, the said land shall pass to 
his lawful children then living, in fee simple. My object in mak- 
ing this devise is, that out of the proceeds of the said farm there 
shall be a decent and comfortable living and home for the said 
Shirkey, for his wife and for his children, jointly; that all profits 
from said tarm shall be held for the use and benefit of his wife 
and children ; and that a remainder in fee simple be vested in his 
lawful children upon the death of the said Shirkey and his wife." 
On the death of the testator, the trustee was confronted with 
these conditions : There was a lien upon the property in favor 
of the commonwealth for a collateral inheritance tax of $447.46. 
The personal property upon the farm was inconsiderable in 
amount and indispensable to its use, and the residence, a large 
brick building located on the 146-acre tract, was in such ruinous 
condition that it was unsafe and uninhabitable, and actually fall- 
ing down. For the conservation of the estate, indeed to pre- 
vent a failure of the trust, immediate action by the trustee be- 
came imperative. 

There was no available trust funds, and to meet the emergency 
the trustee, with his own means, made such repairs and im- 
provements as were necessary to preserve the estate and afford 
the beneficiaries the proper use and enjoyment of the trust sub- 
ject, and a decent and comfortable home, as contemplated by the 
testator. The trustee then brought this suit against the bene- 
ficiaries, invoking the aid of a court of equity for reimburse- 
ment, and to that end praying that the existence of his lien for 
advances might be established as a charge upon the land, and 
that he be authorized to borrow a sufficient sum to repay the 
amount advanced and discharge the lien of the state for taxes 
and to secure the loan by deed of trust upon the farm. 

The allegations of the bill were established, and the circuit 
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court granted the relief prayed for. The requisite amount of 
money was borrowed from the appellee, O'Connell, and secured 
by a trust deed on the entire tract of land. 

The debt being several years past due, O'Connell was pro- 
ceeding to enforce his deed of trust against the smaller of the 
two parcels of land when the infants, by their next friend, filed 
a petition to rehear and set aside the former decree, on the 
ground that the terms of the statute for leasing and selling lands 
of persons under disabilities had not been complied with, and 
that the court was without jurisdiction; but upon a rehearing 
the court adhered to its former decision, and the petitioners 
appealed. 

It is conceded that this is not a proceeding under Va. Code 
1904, c. 117, § 2620, to borrow money to be used to erect build- 
ings or other improvements on lands of persons under disabil- 
ities. The relief sought is addressed to the general jurisdiction 
of the chancery court with respect to trusts and trustees, a juris- 
diction coeval with the foundation of the commonwealth, and 
the exercise of which constitutes a basic principle of our sys- 
tem ot equity jurisprudence. 

The exigency wnich called into operation this jurisdiction in 
the instant case is not overstated in the decree under review, 
where it is said : "That the object of the devise * * * was 
to furnish a decent and comfortable home for the devisees upon 
said land; that said repairs and improvements were not only 
necessary and essential in order that the buildings upon the said 
land might furnish the beneficiaries of the trust * * * a, 
decent and comfortable home, as directed by the testator, but' 
were in great part made in order to save, and did save, the 
residence thereon from entire ruin. * * *" 

The general doctrine that trusts are peculiarly within the orig- 
inal cognizance of courts of chancery will not be denied, and it 
is a settled rule of interpretation of statutes that subsequent 
enactments dealing with the same subject are not to be construed 
as taking away tiie pre-existing jurisdiction of such courts un- 
less such intention plainly appears. Wayland v. Tucker, 4 Grat. 
267, oO Am. Dec. 76; I'arramore -v. Taylor, 11 Grat. 220; Faulk- 
ner v. Davis, 18 Grat. 651, 98 Am. Dec. 698; Owners of the 
Wenonah, 21 Grat. 685; Durrett v. Davis, 24 Grat. 302, 315- 
Chnstian & Gunn v. Worsham, 78 Va. 100. 

In a note to Johnson v. Leman, 131 111. 609, 23 N. E. 435, 7 
L. R. A. 656, 19 Am. St. Rep. 71, Mr. Freeman states the gen- 
eral rule in regard to the rights and duties of trustees in this 
class of cases as follows : "In addition to what has already been 
incidentally said, it may be stated as a well-established doc- 
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trine, universally applied, that a trustee has a right to make 
advances or necessary repairs or improvements for the benefit 
of the trust estate, against which he has a lien for reimbursement 
for such advances, or costs and expenses, which he may en- 
force before he can be compelled to surrender the estate, un- 
less prohibited either expressly or by necessary implication from 
incurring such expenses by the terms of the instrument creating 
the trust. * * * Trustees invested with general powers of 
control and management are not bound to strict limitations. 
They are justified in making ordinary repairs and improve- 
ments, and insuring the property, and ate allowed to hold the 
estate until reimbursed. Nor does the right of reimburse- 
ment depend upon the knowledge or consent of the cestui que 
trust, * * *" 

So, in 2 Pom. Eq. Jur. § 1085, it is stated as the law, both in 
England and in this country, that a trustee will be allowed, "all 
payments expressly authorized by the instrument of trust, all 
reasonable expenses in carrying out the directions of the trust, 
and in the absence of any such directions, all expenses reasona- 
bly necessary for the security, protection and preservation of the 
trust property, or for the prevention of a failure of the trust. 
* * * Where a trustee properly advances money for any of 
the above-mentioned objects, so that he is entitled to reimburse- 
ment, he also has a lien as security for the claim, either upon the 
corpus of the trust property, or upon the income" — according 
as the advancement is for the benefit of the life tenant, or for 
both the life tenant and remainderman. Hill on Trustees, 647, 
and notes; 2 Perry, Trusts, § 913, .and notes. 

_ We have no difficulty in reaching the conclusion that the 
circuit court, in the exercise of its general chancery jurisdiction, 
had cognizance of this suit, and power, to the extent of the trust 
subject, to grant the relief prayed for; but the redress afforded 
should have extended no further, and the decree, in so far as it 
undertakes to fix a lien for advances made by the trustee upon 
the remainder in the land after the expiration of the trust es- 
tate, was erroneous. 

The distinction between the rights and powers of an executor 
or trustee under a will, and a guardian, is well understood, and 
is clearly drawn in Lamar v. Micou, 112 U. S. 452, 5 Sup. Ct. 
221, 28 L. Ed. 751: "* * * In the one case, the title of 
the property is in the executor or the trustee; in the other, the 
title of the property, is in the ward, and the guardian has only 
the custody and management of it, with power to change its in- 
vestment." 21 Cyc. 77, 78, and notes. 

_ Hence the principles applicable to the two relations are essen- 
tially different, and the decisions of this court concerning the 
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relations of guardian and ward, and the management and con- 
trol by the guardian of the ward's property, are not controlling 
in cases arising out of testamentary trusts. 

For these reasons, the decree under review must be reversed 
and annulled, in so far as it is herein declared to be erroneous, 
and in other respects affirmed ; and the case will be remanded to 
the circuit court for such further proceedings as may be neces- 
sary to subject the first estate to rental during its continuance, or 
for such shorter period as may be necessary to discharge the 
O'Connell lien, with interest and costs. 
Reversed in part. 
Keith, P., absent. 

Note. 
While this case announces no new rule with regard to the right of 
trustees to reimbursement for advances made to the estate, still it is 
the first time the point has been decided in this state. The trustee 
employed his own means to make such repairs as were necessary to 
preserve the estate, there being no available trust funds, and it was 
eminently just that a court of equity should decree that the existence 
of his lien for advances be established as a charge upon the land. 
The trustee came to the aid of the trust estate in an emergency, and 
everything possible to secure his right to reimbursement was only 
equitable. 

A trustee having the possession, control, and management of the 
estate, can make necessary repairs, and incur other expenditures 
requisite for the protection of the property. But he cannot, unless 
authorized in the trust instrument, make large and expensive im- 
provements. 28 Am. & Eng. Ency. of Law (2nd Ed.), p. 983. 

As a general rule where a trustee, in furtherance of the trust, ad- 
vances money to the estate or to the cestui que trust, he is entitled 
to be reimbursed therefor, as well as for all legitimate expenses in- 
curred by him in executing the trust. 28 Am. & Eng. Ency. of Law 
(2nd Ed.), p. 1029. 

Where a trustee, acting in good faith, has increased the permanent 
value of the estate by expending his money in substantial improve- 
ments thereto, or by the removal of incumbrances therefrom, he is 
entitled to be reimbursed from the trust estate. But he is not entitled 
to be reimbursed where such improvements were adopted as a matter 
of taste or personal convenience, or where he sought his own personal 
advantage, or where the improvements were very costly or unneces- 
sary, or where they were clearly unauthorized ■ by the trust instru- 
ment. 28 Am. & Eng. Ency. of Law (2nd Ed.), p. 1029. 

A trustee has an equitable lien upon the trust estate for reimburse- 
ment for these expenditures and advancements, and will not generally 
be compelled to part with the property until his claims are satisfied. 
The lien of a trustee retains its full hold on all the trust property 
however reduced in amount, but a trustee may not enforce his lien 
to the destruction of the trust estate, since his right to reimbursement 
is subject to his duty of preserving the estate. 28 Am. & Eng Ency 
of Law (2nd Ed.), p. 1030. 

This lien of the trustee for reimbursement and indemnity is para- 
mount to all other claims upon the trust estate except perhaps a 
bona fide purchaser without notice, and must be first satisfied upon a 
distribution of trust assets. 28 Am. & Eng. Ency. of Law (2nd Ed ) 
p. 1031. 



